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Abstract

The paper tackles the topic of accessibility of services and information
for persons with disabilities in the digital domain, with focus on EU law. Its
purpose is to assess whether Regulation (EU) 2022/2065 of 19 October 2022
on a Single Market for Digital Services and amending Directive 2000/31/EC
(Digital Services Act) complies effectively with the accessibility obligations
set forth in the UN Convention on the Rights of Persons with Disabilities
(CRPD), to which the European Union is a party since 2011. It is argued that
the Digital Services Act — whose objective is, inter alia, to improve consumers’
protection and the transparency of platforms — fails to fully protect the rights
of persons with disabilities insofar as it makes web accessibility the object of
voluntary codes of conduct, rather than of obligations. The paper adopts the
doctrinal legal methodology.
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1. Introduction

Information and communication technologies (ICTs) — including social me-
dia, meant as ‘websites and applications that enable users to create and share

* This research was conducted under the research project “RISID — Realizing the right to
Social Inclusion for persons with Disabilities through new tools of smart communication
and sharing knowledge: from international to local effectiveness”, funded by Fondazione
Cariplo.
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content or to participate in social networking’ — can be an instrument of social
inclusion for persons with disabilities, but they can also be a source of further
exclusion if they are not fully accessible. As set forth in the United Nations
Convention on the Rights of Persons with Disabilities (CRPD),* accessibility is
necessary for persons with disabilities to enjoy their human rights. Accessibility
of services and information, including in the digital domain, is the precondition
for the full enjoyment of human rights, independent living and social inclusion
of persons with disabilities,” and a human right per se.* The proposed contribu-
tion will critically evaluate a recent piece of EU secondary legislation on digital
services, namely the Digital Services Act (DSA),” in light of the accessibility
obligations set forth in the CRPD, to which the European Union is a party
since 2011. To this purpose, the paper will first flesh out the content of the ac-
cessibility obligations under the CRPD with specific reference to websites and
mobile applications. It will then provide a short overview on the status of the
CRPD within the EU legal framework and on other EU binding instruments in
the field of web accessibility. It is argued that the Digital Services Act — whose
objective is, znter alia, to improve consumers’ protection and the transparency of
platforms — fails to fully protect the rights of persons with disabilities insofar as
it makes web accessibility the object of voluntary codes of conduct, rather than
of obligations. The paper adopts the doctrinal legal methodology.

2. Obligations stemming from the CRPD in matters of
accessibility

The CRPD, adopted by the United Nations General Assembly in 2006 and
widely ratified, evidences the general acceptance at the international level of the

1 Silvia Favalli, ‘Disability, Social Media and Human Rights: “What’s the catch?’” in Maria
Caterina Baruffi and Matteo Ortino (eds), Trending topics in international and EU law: legal and
economic perspectives (Edizioni Scientifiche Italiane 2019) 19.

2 Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, opened
for signature 30 March 2007, entered into force 3 May 2008) 2515 UNTS 3.

3 CRPD Committee, ‘General comment No. 2 (2014). Article 9: Accessibility’, (22 May 2014)
CRPD/C/GC/2, para 1.

4 According to the CRPD Committee, albeit a disability-specific concept, accessibility can be
traced back to a general right of access to goods and services enshrined in other human
rights treaties, such as the Convention against all forms of Racial Discrimination (ibid, para
4). Nonetheless, the literature highlights that accessibility goes well beyond the so-called ‘right
to access’ because it entails positive measures and imposes indirect obligations falling upon
private parties, and thus amounts to a new human right (Andrea Broderick, ‘Of rights and
obligations: the birth of accessibility’, [2020] The International Journal of Human Rights
393).

5 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October
2022 on a Single Market For Digital Services and amending Directive 2000/31/EC (Digital
Services Act) [2022] O] L277/1.
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social model of disability, as opposed to the medical model.® While the medical
(and traditional) model of disability focuses on the impairment, regarded as an
individual, negative situation which deserves charitable interventions, the social
model considers disability as a social construction, resulting from the physical
and social barriers that may hinder the full and effective participation in society
of persons with disabilities.” The CRPD enhances the social model by codifying
a human rights model of disability, which takes into account both the indi-
vidual impairment and the social construction of disability.® This approach is
reflected in the open-ended description of ‘persons with disabilities” enshrined
in the Convention.” Based on art 1(2) CRPD, ‘persons with disabilities include
those who have long-term physical, mental, intellectual or sensory impairments
which in interaction with various barriers may hinder their full and effective
participation in society on an equal basis with others’. Hence the CRPD’s fo-
cus on accessibility — also implying the removal of barriers — so as to ensure
that persons with disabilities have access, on an equal basis with others, ‘to the
physical environment, to transportation, to information and communications,
including information and communications technologies and systems, and to other facilities
and services open or provided to the public, both in urban and in rural areas’."’

The CRPD addresses ICT accessibility at art 9, on the principle of accessibil-
ity, and at art 21, on freedom of expression. Art 9 obliges States Parties to take
all the appropriate measures to ensure that persons with disabilities have access
to digital information and communication systems, including electronic servic-
es. In particular, the Convention includes States’ obligation ‘to promote access
for persons with disabilities to new information and communications technol-
ogies and systems, including the Internet’ (art 9(2)(g)). Importantly for our put-
poses, based on art 9(2)(b) CRPD, States must ensure that private entities that
offer services open or provided to the public take into account all aspects of
accessibility for persons with disabilities, including in the digital domain. The
United Nations Committee on the Rights of Persons with Disabilities (CRPD
Committee), in its General Comment No. 2 on accessibility, confirmed that
private parties are bound by accessibility obligations, if they provide public

6  Emily Kakoullis and Yoshikazu Ikehara, ‘Article 1: Purpose’ in Ilias Bantekas, Michael Ashley
Stein, Dimitris Anastasiou (eds), The UN Convention on the Rights of Persons with Disabilities. A
Commentary (OUP 2018), 54.

7 Silvia Favalli, Disabilita, diritti umani e diritto internazgionale (Giuffre 2021), 7-10.

8 ibid, 11-12; Valentina Della Fina, ‘Article 1 [Purpose]” in Valentina Della Fina, Rachele
Cera and Giuseppe Palmisano (eds), The United Nations Convention on the Rights of Persons with
Disabilities. A Commentary (Springer 2017), 98.

9 In fact, the CRPD does not include a definition of ‘disability’ (defined as an evolving concept
in the Preamble, para 13). On the negotiation process, which finally excluded a definition, see:
Emily Kakoullis and Yoshikazu Ikehara (n 6), 44-48.

10 United Nations Convention on the Rights of Persons with Disabilities, Article 9(1). Emphasis
added.
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services."! Likewise, art 21 CRPD, protecting freedom of expression — includ-
ing also its passive side, that is ‘the right to seek and receive information so
that ideas and opinions can be developed™? — binds States not only to provide
information to the public in accessible formats (art 21(a)), but also to urge ‘pri-
vate entities that provide services to the general public, including through the
Internet, to provide information and services in accessible and usable formats
for persons with disabilities’ (art 21(c)) and to encourage ‘the mass media, in-
cluding providers of information through the Internet, to make their services
accessible to persons with disabilities’ (art 21(d)).

The above-mentioned States’ obligations laid down at arts 9 and 21 CRPD,
which also refer to the accessibility of private services, must be read in light of
the general obligations set forth in the Convention. Art 4(1) requires that States
take all the appropriate measures to eliminate discrimination on the basis of
disability from the part of private entities, such as service providers."* As high-
lighted by the CRPD Committee in its above-mentioned General Comment on
accessibility,

As long as goods, products and services are open or provided to the public, they
must be accessible to all, regardless of whether they are owned and/ or provided by a public
anthority or a private enterprise. Persons with disabilities should have equal access
to all goods, products and services that are open or provided to the public in a
manner that ensures their effective and equal access and respects their dignity.
This approach stems from the prohibition against discrimination; denial of access
should be considered to constitute a discriminatory act, regardless of whether the
petpetrator is a public ot private entity."

Such prohibition of discrimination also covers information and communica-
tion services, as further specified by the CRPD Committee in General Comment
No. 6 on equality and non-disctimination.”” The CRPD ‘indirectly requires ac-

11 CRPD Committee on the Rights of Persons with Disabilities, ‘General comment No. 2’ (n 3),
para 13.

12 Rachele Cera, ‘Article 21 [Freedom of Expression and Opinion, and Access to Information]’,
in Valentina Della Fina, Rachele Cera and Giuseppe Palmisano (eds), The United Nations
Convention on the Rights of Persons with Disabilities. A Commentary (Springer 2017), 388.

13 According to the CRPD Committee, however, the lack of accessibility amounts to discrimi-
nation against persons with disabilities only if the relevant service has been established after
accessibility standards are introduced (CRPD Committee, ‘General Comment No. 2’ (n 3),
para 31). According to Broderick and Ferri, the relation between accessibility and discrimina-
tion has not been sufficiently clarified by the CRPD Committee. See: Andrea Broderick and
Delia Ferri, International and Enropean Disability Law and Policy. Text, Cases and Materials (CUP
2019), 149.

14 ‘CRPD Committee, ‘General Comment No. 2’ (n 3), para 13. Emphasis added.

15 CRPD Committee, ‘General Comment No. 6 (2018) on equality and non-discrimination’ (26
April 2018) CRPD/C/GC/6, para 40.
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tion at the level of the private sector’,' by placing accessibility requirements

also on the private industry.!” Nonetheless, it is the primary responsibility of
the States Parties to the Convention to make sure that the private sector, in-
cluding digital services providers, make their services accessible for persons
with disabilities, by adopting appropriate legislation and minimum mandatory
accessibility standards."

General accessibility provisions would be moot if not accompanied by ap-
plicable standards. Therefore, besides the above-mentioned accessibility obliga-
tions, under the CRPD States are bound to develop standards of accessibility
in relation to digital technologies. In particular, art 9(2)(a) CRPD affirms States’
duty ‘to develop, promulgate and monitor the implementation of minimum
standards and guidelines for the accessibility of facilities and services open or
provided to the public’. In order to fulfil this obligation, States can delegate the
development of technical standards to private, specialized entities. This is what
often happens in practice, especially in the digital domain. For instance, the
main standardization organization pursuing Internet accessibility is the World
Wide Web Consortium (W3C), whose member organizations are universities,
NGOs and businesses, including big corporations such as Adobe and Google."
The Web Content Accessibility Guidelines (WCAG), developed and periodical-
ly reviewed by the W3C, are generally considered the main international stand-
ard (currently, in its version 2.1).%

While reliance on ICTs and accessibility specialists can be a valuable instru-
ment for States, based on art 9(2)(a) CRPD, States must take the lead in the
standard development process, make standards compulsory and effectively
monitor compliance.” At the same time, States’ duty to ensure accessibility (also
by private entities) is frustrated by the fact that standards, such as the WCAG,
are not only developed by private entities, but also mostly of voluntary nature
when it comes to the private sector.” In Italy, for instance, the Stanca Act only

16 Andrea Broderick, ‘Of rights and obligations: the birth of accessibility’ (n 4), 399.

17 Francesco Seatzu, ‘Article 9 [Accessibility]’, in Valentina Della Fina, Rachele Cera and
Giuseppe Palmisano (eds), The United Nations Convention on the Rights of Persons with Disabilities.
A Commentary (Springer 2017), 229.

18 CRPD Committee, ‘General Comment No. 2’ (n 3), paras 27-33.

19 Sece the list of member organizations: <https://www.w3.org/Consortium/Member/List>
accessed 15 February 2023.

20 On such private standard, see: Delia Ferri and Silvia Favalli, ‘Web Accessibility for People with
Disabilities in the European Union: Paving the Road to Social Inclusion’, [2018] Societies
1, 4-5. The Guidelines are available at: <https://www.w3.org/WAI/standards-guidelines/
wcag/> accessed 7 February 2023.

21 CRPD Committee, ‘General Comment No. 2’ (n 3), paras 27-33. See also: Francesco Seatzu
(n 17), 228.

22 ibid.
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imposes web accessibility obligations upon the public sector.” It thus depends
on the sensitivity of private entities to make their websites and applications
accessible.”* Even though it is in the interest of businesses to comply with ac-
cessibility requirements — for instance, in terms of corporate image,” but also
to reach a higher number of potential clients —, compulsory standards would
strengthen the obligation, making it more effective. In this vein, the CRPD
Committee has urged States to adopt mandatory standards, implying sanctions
for those who do not comply.®® The importance of ‘effective and enforceable
minimum accessibility standards’ has also been stressed in the case law of the
CRPD Committee.”’

Moreover, in light of the participatory approach embedded in the CRPD’s
general obligations,” and of the interpretation of the Convention provided by
the Committee on the Rights of Persons with Disabilities, it is important that
also persons with disabilities — through their representative organizations — are
given the opportunity to take part in the drafting of national laws, regulations
and accessibility standards.” As undetlined by the Committee, ‘the active and
informed participation of everyone in decisions that affect their lives and rights
is consistent with the human rights-based approach in public decision-making
processes, and ensures good governance and social accountability’’ The idea

23 Legge 9 gennaio 2004, n. 4, Disposizioni per favorire e semplificare I'accesso degli utenti e,
in particolare, delle persone con disabilita agli strumenti informatici, GU n. 13 del 17 gennaio
2004, art 3. On public administration and digital accessibility in Italy, see: Vittorio Pampanin,
“The Role of Public Administration in Promoting the Accessibility of Online Resources: The
Italian Legal Framework’, in Carola Ricci (ed), Building an Inclusive Digital Society for Persons with
Disabilities. New Challenges and Future Potentials (Pavia University Press 2019).

24 Silvia Favalli, ‘Disability, Social Media and Human Rights: “What’s the catch?” (n 1), 26.

25 See eg the results of EU public consultations with small and medium size enterpris-
es in preparation of the European Accessibility Act (Directive (EU) 2019/882 of the
European Parliament and of the Council of 17 April 2019 on the accessibility require-
ments for products and services [2019] OJ L151/70 ): <https://cc.europa.cu/social/
BlobServlet’docld=14843&langld=en> accessed 4 February 2022, 13-14.

26 CRPD Committee, ‘General Comment No. 2’ (n 3), para 28. See also: Andrea Broderick and
Delia Ferri (n 13), 144.

27 Anna Lawson, ‘Article 9: Accessibility’ in Ilias Bantekas, Michael Ashley Stein, Dimitris
Anastasiou (eds), The UN Convention (n 6), 282. See, in particular: CRPD Committee, N and T
» Hungary (15 April 2013) CRPD/C/9/D/1/2010; F v Australia (16 February 2018) CRPD/
C/19/D/19/2014.

28 According to art 4(3) CRPD, States must involve persons with disabilities, through their rep-
resentative organizations, in the development and implementation of legislations and policies
to implement the Convention, and on all decision-making related to persons with disabilities.

29 CRPD Committee, ‘General Comment No. 2’ (n 3), para 48.

30 CRPD Committee, ‘General Comment No. 7 (2018) on the participation of persons with
disabilities, including children with disabilities, through their representative organizations,
in the implementation and monitoring of the Convention’ (9 November 2018) CRPD/C/
GC/7, para 2.


https://ec.europa.eu/social/BlobServlet?docId=14843&langId=en
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behind States’ obligation to seek the participation of the representative organ-
izations of persons with disabilities, including in the drafting of accessibility
regulations and standards, is that successful implementation of the CRPD can
take place only through constant dialogue with persons with disabilities,” based
on the principle ‘nothing about us without us’.** For this reason, according to
the CRPD Committee, States Parties should give priority to the views of or-
ganizations of persons with disabilities, rather than to civil society in general,
when addressing issues directly related to persons with disabilities,” including
in relation to ICT accessibility.

3.Legal status of the CRPD within the EU legal framework

According to art 44(1) CRPD, regional integration organizations can become
a party to the treaty provided that they declare, in the instrument of ratifica-
tion or accession, the extent of their competence. After having been an active
part in negotiations, on 30 March 2007, the EC (now EU) signed the CRPD.
With Council Decision 2010/48/EC, formally adopted on 26 November 2009
under the former EC Treaty, the Council of the European Union approved the
CRPD, authorizing the deposit of the instrument of ratification.” It is worth
noting that the legal basis for the ratification of the CRPD were arts 13 and
95 TCE (now 19 and 114 TFEU),* dealing, respectively, with non-discrimina-
tion and the internal market. Such double legal basis reflects both the founding
principle of the European model of protection of the rights of persons with
disabilities — namely, the principle of non-discrimination — and the fact that
disability is relevant in many areas of EU law.”’

Like its Member States, the European Union thus became a party to the CRPD,
accessing a human rights treaty for the first time. As noted by Waddington,
‘the EU’ accession to the CRPD means that the Convention has become a

31 Andrea Broderick and Delia Ferri (n 13), 86-87.

32 ibid, 87.

33 CRPD Committee, ‘General Comment No. 7’ (n 29), para 23.

34 Anna Lawson, ‘The FEuropean Union and CRPD: Complexities, Challenges and
Opportunities’, in Valentina Della Fina, Rachele Cera and Giuseppe Palmisano (eds), The
United Nations Convention on the Rights of Persons with Disabilities. A Commentary (Springer 2017),
61-66.

35 Council Decision of 26 November 2009 concerning the conclusion, by the European
Community, of the United Nations Convention on the Rights of Persons with Disabilities,
2010/48/EC, [2010] OJ 1.23/55.

36 Consolidated version of the Treaty on the Functioning of the European Union [2012] O] C
326.

37 Silvia Favalli, Disabilita, diritti nmani e diritto internagionale (n 7), 75.
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part of EU law, and must be complied with by the EU institutions and legisla-
ture’.”® The European Union is not yet a party of the Optional Protocol to the
Convention allowing individual petitions to be brought before the Committee
on the Rights of Persons with Disabilities, despite the Committee having urged
the Union to take such a step.”

Art 216 TFEU establishes that the international agreements that the EU
stipulates with other international organizations or third States in its areas of
competence are binding upon both the EU and its Member States and form an
integral part of EU law. The CRPD amounts to a ‘mixed agreement’ under EU
law, meaning that, in the area of shared competence with Member States — also
identified in the EU Declaration annexed to the instrument of ratification* —,
the EU has exclusive competence where the Convention affects existing EU
provisions that establish common rules, from which the Member States cannot
deviate; in contrast, if EU legislation only sets out minimum standards, States
remain free to grant stronger protection to persons with disabilities.* Also in
the latter case, however, the EU can adopt new common rules, if the founding
treaties permit it.*

With respect to the rank of the CRPD within the EU legal system, the
Convention, like any treaty concluded by the European Union,* enjoys a lower
rank than the primary sources of EU law, but higher with respect to EU sec-
ondary legislation.* From the higher rank of the CRPD with respect to EU’s
secondary legislation, however, it does not follow automatically that the Court
of Justice of the European Union (CJEU) can invalidate secondary legislation
because in contrast with the Convention. According to the case law of the
CJEU, secondary legislation can be reviewed by the Court on the basis of in-
ternational agreements concluded by the Union only if the treaty provision in
question ‘contains a clear and precise obligation which is not subject, as regards

its implementation or effects, to the adoption of any subsequent measure’.*

38 Lisa Waddington, “The European Union’ in Lisa Waddington and Anna Lawson (eds), The
UN Convention on the Rights of Persons with Disabilities in Practice. A Comparative Analysis of the Role
of Conrts (OUP 2018), 131.

39 CRPD Committee, ‘Concluding observations on the initial report of the European Union’ (2
October 2015) CRPD/C/EU/CO/1, paras 6-7.

40 <https://treatics.un.org/Pages/ViewDetails.aspxrstc=TREATY&mtdsg_no=IV-15&chap-
ter=4&clang=_en#EndDec> accessed 9 February 2023.

41 Lisa Waddington, ‘The European Union and the United Nations Convention on the Rights of
Persons with Disabilities: A Story of Exclusive and Shared Competences’ [2011] Maastricht
Journal of European and Comparative Law 431, 445-446.

42 Tbid.

43 See: Luigi Daniele, Diritto dell’Unione enropea (6th edn, Giuffre 2018) and the case law men-
tioned therein.

44 Lisa Waddington, “The European Union’ (n 38), 138.

45 Case C-93/02 P Biret International SA v Council of the European Union [2003] ECR 1-10497 para
60. See also, eg: Case C-213/03 Péchenrs de ['étang de Berre [2004] ECR 1-07357, para 39.
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This is not, however, the case of the CRPD. In a case concerning surrogacy
birth and maternity leave, the CJEU clarified that the Convention has no di-
rect effect on EU law, precisely because its provisions ‘are not, as regards their
content, provisions that are unconditional and sufficiently precise’.** According
to the Court, it is apparent from art 4(1) of the CRPD, concerning general ob-
ligations, ‘that it is [...] for the States Parties to adopt all appropriate legislative,
administrative and other measures for the implementation of the rights recog-
nised in that Convention."’

Still, as atfirmed in the case law of the Court of Justice of the European
Union, the primacy of the international treaties to which the Union is a party
over BU secondary legislation implies that the latter must be interpreted in a
manner which is as far as possible consistent with those international agree-
ments.” Therefore, EU secondary legislation must be interpreted in a manner
which is, as far as possible, consistent with the provisions of the CRPD.*

Assessing EU’s secondary legislation based on the obligations enshrined in
the CRPD, to which the European Union is bound as concerns its areas of
competence, is very important from a reform perspective. Therefore, the next
two paragraphs will be dedicated to the analysis of EU legislative instruments
dealing with the accessibility of ICTs, which were adopted by the European
Union following ratification of the CRPD.

4. Binding EU instruments on accessibility: the Web
Accessibility Directive and the European Accessibility
Act

Few Member States of the European Union had adopted binding accessi-
bility requirements for both the public and the private sector before the EU
introduced accessibility obligations in its areas of competence.” The two main

46 Case C-363/12 Z v A Government depariment, The Board of management of a commmunity school [2014]
ECR 159, para 90.

47 ibid, para 87.

48 Sce eg: Case C-61/94 Commission v Federal Republic of Germany [1996] ECR 1-03989, para 52;
Joined Cases C-288/09 and C-289/09 British Sky Broadcasting Group [2011] ECR 1-02851, para
83; Joined Cases C-320/11, C-330/11, C-382/11 and C-383/11 Digitalner [2012] ECR 745,
para 39; Case T-527/14 Rosenich v EUIPO [2012] ECR 487, pata 54.

49 Sce eg: Joined Cases C-335/11 and C-337/11 Ring and Werge [2013] ECR 222, para 32; Case
C-824/19 TC and UB [2021], para 59. On the interpretation of the EU secondary legislation
in line with the CRPD, see: Lisa Waddington, ‘The European Union’ (n 38), 143-150.
50  ANED, ‘National accessibility requirements and standards for products and servic-
es in the European single market: overview and examples Compiled by Mark Priestley on
behalf of the Academic Network of European Disability experts (ANED)’(January 2013)
<https://ec.curopa.cu/social/BlobServlet?docld=14840&langld=en> accessed 9 February
2023.
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legislative instruments adopted by the Union, dealing specifically with ICTs ac-
cessibility, are the Web Accessibility Directive’ and the European Accessibility
Act.”> The objective of EU accessibility legislation is not only to ensure respect
of the CRPD, but also to expand the single market by making more prod-
ucts accessible and to promote interoperability among Member States, making
cross-border trading easier.” The market-otiented nature of this legislation is
clear from its legal basis, which is art 114(1) TFEU, concerning the internal
market.

With the 2016 Directive on web accessibility the EU set out minimum har-
monization requirements for public sector bodies. All Member States have
adopted the necessary domestic legislation,” but problems in the accessibil-
ity of websites and mobile applications of public bodies still remain.”® The
Directive also encourages States to extend accessibility standards to private en-
tities which offer services to the public, but does not impose binding obliga-
tions upon private entities. A further limitation is that the Directive excludes
from its scope of application the websites and applications of public broad-
casters and to the websites and applications of NGOs which are deemed not to
provide essential services for the public.”” The 2016 Ditective has thus a limited
scope of application.”®

Following the recommendation of the CRPD Committee to adopt a com-
prehensive accessibility act,” binding obligations upon private entities were in-
troduced with the 2019 EU Accessibility Act. Differently from the 2016 Web
Accessibility Directive, the European Accessibility Act regulates both the public
and private sector, imposing obligations upon the providers of certain servic-
es that are considered of major importance for people with disabilities, such
as computers and operating systems, smartphones, e-books, banking services,

51 Directive (EU) 2016/2102 of the European Parliament and of the Council of 26 October
2016 on the accessibility of the websites and mobile applications of public sector bodies
[2016] O] L327/1.

52 Directive (EU) 2019/882 (n 25).

53 See, eg, the presentation of EU accessibility legislation on the website of the EU Commission:
<https://ec.curopa.cu/social/main.jsprcatld=1202> accessed 15 February 2023.

54 For instance, in Italy the Web Accessibility Directive has been implemented by means of
d.Igs. 10 agosto 2018 n. 106, GU 211 dell’l1 settembre 2018, amending the aforementioned
Legge Stanca and the so-called codice dell’amministrazione digitale, namely d.Igs. 7 marzo
2005, n. 82, GU n. 112 del 16 maggio 2005.

55 See, eg, the Study supporting the review of the application of the Web Accessibility Directive,
commissioned by the EU Commission: <https://digital-strategy.cc.curopa.cu/en/library/
study-supporting-review-web-accessibility-directive> accessed 15 February 2023.

56 Ditective (EU) 2016/2102 (n 51), recital n 34.

57 ibid, art 1(3).

58 For critical remarks, see: Delia Ferri and Silvia Favalli (n 20), 11.

59 CRPD Committee, ‘Concluding observations on the initial report of the European Union’ (n
39), paras 28-29.


https://ec.europa.eu/social/main.jsp
https://digital-strategy.ec.europa.eu/en/library/study-supporting-review-web-accessibility-directive
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ticketing and ticket machines, e-commerce, transport related services, emergen-
cy communications.”” The Directive sets forth obligations for a wide range of
private entities, including manufacturers, representatives, importers and distrib-
utors. Like the Web Accessibility Directive, the European Accessibility Act aims
not only to comply with the accessibility obligations enshrined in the CRPD,"!
but to improve the functioning of the internal market by removing barriers
created by divergent rules in Member States.®” Member States had to adopt the
laws, regulations and administrative provisions necessary to comply with this
Directive by June 2022. To date, nine States failed to report on the measures
adopted.”® Private companies shall conform to those new national regulations
from 28 June 2025.%

The European Accessibility Act presents a number of shortcomings. Firstly,
microenterprises are excluded from its scope of application,”® which implies
that enterprises with less than ten employees do not need to make their services
accessible. Secondly, the obligations enshrined in the European Accessibility
Act are to be complied with by private enterprises only if there is no excessive
financial burden.® This provision can be criticized on the ground that consid-
erations of burden proportionality are entailed by the concept of reasonable
accommodation, but are not proper to the principle of accessibility, which must
be realized to the maximum extent.”” Moreovet, the assessment of what repre-
sents a financial burden is primarily left to the self-assessment of the industry,*®
even if national surveillance authority must review companies’ assessments,”
based on specific criteria set out in an annex to the European Accessibility
Act.”” However, despite its above-mentioned shortcomings and market-otient-
ed nature, the European Accessibility Act can be regarded as a positive example
of legislation that implements the duties enshrined in the CRPD through the
imposition of binding web accessibility obligations upon the private sector.

60 Directive (EU) 2019/882 (n 25), art 2.

61 ibid, recitals n 15-16.

62 ibid, recital n 1.

63 <https://cur-lex.curopa.cu/legal-content/ EN/NIM/?uri=CELEX:320191.0882> accessed
9 February 2023.

64 Directive (EU) 2019/882 (n 25), art 2.

65 ibid, recital n 70.

66 ibid, art 14 and recitals n 66-67.

67 Andrea Broderick, “The European Accessibility Act: A Paradigm of Inclusive Digital Equality
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With respect to standards of accessibility, following the adoption of the 2016
Web Accessibility Directive, the EU Commission adopted an implementing
decision requesting European standardization organizations” — composed by
one member association per Member State, often amounting to partnerships
between the private and the public sectors — to set a technical standard in ac-
cordance with the Directive.”” This standard has recently been updated to be
in line with the more recent WCAG (WCAG 2.1).” As of today, however, this
standard is compulsory only for public sector bodies, as it is linked to the Web
Accessibility Directive, but not to the European Accessibility Act. The latter
only sets out functional requirements of accessibility, without specifying how
they are to be implemented from a technical point of view.* According to
commentators, including the European Disability Forum — an umbrella organi-
zation representing persons with disabilities —, this is a positive aspect because it
leaves a certain flexibility to the private sectot, possibly fostering technological
innovations.”

With respect to the participatory model which, according to the general ob-
ligation enshrined in art 4(3) CRPD, State Parties must adopt when designing
regulations and policies which affect persons with disabilities, the Commission
opened consultations with the public in general, including persons with dis-
abilities and their representative organizations, before and after the adoption
of e-accessibility legislation. A recent example is the public consultation on
the 2016 Web Accessibility Directive, aimed at evaluating the impact of the
legislation and at identifying its possible gaps and weaknesses.”” Another ex-
ample is the public consultation opened before the adoption of the European
Accessibility Act.”” In this case, however, besides a general consultation, a spe-
cific one was opened with respect to small and medium enterprises, rather than
with the organizations representing persons with disabilities, which makes even
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more appatent the market-otiented nature of the legislation.” As to monitoring,
persons with disabilities are involved, through the participation of their repre-
sentative organizations, in the working group which monitors and facilitates
compliance with the European Accessibility Act.”” The action of the Union
with respect to the involvement of persons with disabilities into the design and
review of legislation on ICT accessibility can thus be positively evaluated, even
though it could be further improved by granting more targeted participation of
persons with disabilities.

5. The EU Digital Services Act: a critical assessment

Always at the level of EU secondary legislation, the Union recently adopted
the Digital Services Act. The Regulation entered into force twenty days after
its publication on the official journal and will apply from 17 February 2024.
The Digital Services Act regulates digital platforms which offer intermediary
services (including search engines), complementing the Digital Markets Act.
The Digital Services Act focuses on the removal of illegal content online, also
by allowing users to signal illegal content (art 16). It also establishes due dili-
gence obligations for a transparent and safe online environment, including, for
instance, transpatent terms and conditions related to the policies for content
moderation and redress mechanisms (art 14), and transpatency reporting obli-
gations, for instance on the removed content (art 15).

As apparent, differently from the Web Accessibility Directive and the
European Accessibility Act, the Digital Services Act does not deal specifical-
ly with digital accessibility. It does contain, however, relevant provisions on
e-accessibility, which have been so far neglected by commentators, except by
organizations representing persons with disabilities.*” The present section will
thus discuss the DSA and its legislative history precisely in the light of the rights
of persons with disabilities.

In its first reading of the Commission’s proposal for the Digital Services Act,
the European Parliament had voted in favour of an amendment introducing
an accessibility obligation for online platforms. In particular, art 19(a) of the
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amended regulation obliged platforms which offer services in the Union to
ensure that they design and provide services in accordance with the accessibility
requirements set out in the European Accessibility Act.* With this amendment,
the DSA would have extended the list of private entities bound to comply
with a mandatory accessibility standard for ICTs under EU legislation, thus
complementing and strengthening the protection of the rights of persons with
disabilities enshrined in the European Accessibility Act, and ensuring better
compliance with the CRPD. Unfortunately, however, such provision was not in-
cluded in the final text of the Digital Services Act negotiated with the Council,
raising the protests of the associations representing persons with disabilities,
which had lobbied in favour of mandatory accessibility requirements for digital
platforms.** This result might be due also to the fact that a general consultation
was launched with regard to the Digital Services Act, but with no specific focus
on persons with disabilities.”

The Digital Services Act in its final version does not provide for an obliga-
tion for online platforms to ensure accessibility for persons with disabilities, but
makes accessibility a matter of voluntary codes of conduct to be adopted by
providers. Based on art 47 of the Digital Services Act, and as reflected in recital
n 105 of the Preamble, the European Commission shall encourage and facilitate
the drawing up of codes of conduct on accessibility for persons with disabili-
ties, with the participation of providers of online platforms and other relevant
service providers, as well as of organisations representing persons with disabil-
ities and civil society organisations or relevant authorities.* The Commission
‘shall aim to ensure that the codes of conduct pursue the objective of ensuring
that those services are accessible in compliance with Union and national law, in
order to maximise their foreseeable use by persons with disabilities’, by making
services perceivable, operable, understandable and robust — as prescribed by the
aforementioned WCAG standard —, and by making information on how they
meet the accessibility requirements accessible and easy to find for persons with
disabilities.* The codes of conduct shall be developed by 18 February 2025 and
applied by 18 August 2025.%
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The compromise solution reached by the European Parliament and the
Council has been harshly criticized by the associations representing persons with
disabilities. According to the European Disability Forum, by leaving accessibil-
ity measures to the goodwill of service providers, the Council and Parliament
‘instead of owning up to their commitments under the CRPD and ensuring
a rights-based approach to disability inclusion, [...] opted for a charity-based
approach’?” In the Forum’s view, the Digital Services Act leaves persons with
disabilities in a position of vulnerability, because, besides not being able to fully
access online services, they will not enjoy as a matter of rights the protection
granted by the Digital Services Act, for instance in terms of data protection.®
The underlying idea is that human rights, including the rights of persons with
disabilities, are fully respected, protected and realized only through binding
rules associated with appropriate enforcement mechanisms. Albeit founded,
this criticism must be contextualized in the light of both States’ obligations
enshrined in the CRPD in matters of accessibility, and the functions pursued
by codes of conduct.

Codes of conduct can be defined as ‘regulatory instruments consisting of
written sets of rules which can deal with very specific or more general areas
of regulatory concern, but always focus on a certain desirable conduct of the
addressee’.*” A typical feature of codes of conduct is that they are non-bind-
ing, although they might reflect (ot specify) binding rules.”” They can be clas-

sified based on source and addressee,’

ranging from guidelines developed at
the international level and addressed to States, to the self-regulatory codes of
conduct adopted by private entities.”” At the European Union level, codes of
practices developed by and for private entities have been regarded as useful
initiatives at least since 2003, as reflected in the inter-institutional agreement

on better law-making adopted by the European Parliament, the Council and
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the Commission that year.”” Codes of conduct, whose development is often
foreseen by EU secondary legislation (as in the case of the Digital Services
Act), have become veritable co-regulatory instruments voluntarily adopted by
the private sector, but with the facilitation of the European Commission (and
possibly, also of other EU and national institutions). Relevant examples include,
for instance, codes of conduct under the General Data Protection Regulation
(GDPR),” and the EU code of conduct on responsible food business and mar-
keting practices.” The same Digital Services Act delegates to codes of conduct
the regulation not only of digital accessibility, but also of online advertising.”
Despite their non-binding character, and as evinced by their widespread
adoption at international and national level, codes of conduct addressed to
private entities are not necessarily ‘the enemy’ of human rights. Codes of con-
duct and guidelines adopted at the inter-State level serve the useful function to
regulate, at least in a non-binding form, the conduct of enterprises in absence
of agreement among States.” Likewise, at the European Union level codes of
conduct developed by private parties through dialogue with EU institutions
have been used, in absence of appropriate legal basis for EU legislation or in
case of disagreement among Member States, to convince private actors to grant
higher standards of conduct than those embedded in binding national or EU
legislation.” Although effectiveness overall remains a matter of discussion,”
codes of conduct enjoy a high compliance rate when they are elaborated direct-
ly by the addressed economic sector, or in close coordination with it.'" In fact,
private entities follow codes of conduct in order to be labelled as respecting
a certain ethics and/or quality standard: therefore, for their own economic
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interest."”! Moreovert, codes of conduct might act as catalyst for the adoption
of binding rules.'””

Codes of conduct regulating digital accessibility for persons with disabilities
like those foreseen by art 47 of the Digital Services Act, ie developed directly by
the service providers with the facilitation of the EU Commission, might thus
help improving accessibility for persons with disabilities, especially if service
providers think that they might get economic advantages by extending their
user base. Leaving accessibility regulation only to codes of conduct, however,
does not fully comply with States’ obligation to ‘ensure that private entities that
offer facilities and services which are open or provided to the public take into
account all aspects of accessibility for persons with disabilities’, laid down in
art 9(2)(b) CRPD. While private standards can be very useful to promote digital
accessibility — as the WCAG standard demonstrates —, based on the CRPD’s
provisions on accessibility and the interpretation provided by the Committee,'”
States must set out at least minimum accessibility obligations for private service
providers. Such obligations could then be better specified, if needed, in codes
of conduct, which cannot, however, be the only source of regulation on acces-
sibility. We thus agree with the European Disability Forum’s criticism whereby
the Digital Services Act is a missed opportunity which, instead of building on
the European Accessibility Act, ‘takes Union accessibility policy a step back’.'™*

6. Conclusive remarks

The European Union has taken significant — albeit limited — steps to ensure
digital accessibility for persons with disabilities with the adoption of the Web
Accessibility Directive and, three years later, of the European Accessibility Act.
Unfortunately, the regulation of accessibility through voluntary codes of con-
duct set forth in the Digital Services Act is not sufficient to ensure full com-
pliance with EU’s international obligations under the CRPD, nor does it realise
the promise of a truly inclusive digital environment in the Union. Hopefully,
the rights of persons with disabilities will be better mainstreamed in future EU
legislation and policy through the systematic involvement of persons with disa-
bilities and their representative organizations. The newly established European
Disability Platform, a flagship initiative of the EU Disability Strategy 2021-
2030, might be an opportunity in this respect.'”
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